HEALTH CARE REFORM
Which employers Must Comply with Health Care Reform and when?


Employer Mandate.

Earlier this year, President Obama signed into law the Patient Protection and Affordable Care Act and the Health Care and Education Reconciliation Act (collectively referred to as "Health Care Reform").  In addition to mandates related to group health plan design and administration, Health Care Reform places new requirements and responsibilities on individuals and employers.  


"Large" employers (those with 50 or more full-time employees) must offer affordable minimum essential insurance coverage to their full-time employees starting on January 1, 2014.  A full-time employee is one who performs, on average, at least 30 hours of service per week.  For the purposes of determining "large" employer status, full-time equivalents must be included in the number of full-time employees.  Full-time equivalents are calculated by adding the total hours worked in a month by employees, other than full-time employees, and dividing by 120. 


Employer Implementation-Phase I.
The initial rules relating to mandated minimum benefits effective for plan years beginning on or after September 23, 2010, or January 1, 2011 for calendar year plans include the following changes:


2011 Changes for All Plans
· No preexisting condition exclusions for children under age 19.
· No lifetime limits on dollar value of benefits for any individual for essential health benefits.
· For plan years before January 1, 2014, a group health plan can only impose annual limits on coverage for essential health benefits that do not exceed a restricted annual minimum to be determined by the HHS.
· No rescission of coverage, except in the case of fraud/material misrepresentation of fact.
· Advanced notice required for termination of group health plan.
· Group plan must offer coverage for an adult child until the child turns 26.

2011 Changes for New and Non-Grandfathered Plans
· No cost-sharing requirements for certain preventative services.
· Group health plan that requires or provides for an individual's designation of a health care professional as primary care provider must permit each covered individual to designate any participating primary care provider who is available to accept that individual.
· For emergency department services, group plan may not impose preauthorization and must cover services regardless of whether the health care professional is a participating provider.
· Must establish a claims appeal process.

Employer Implementation-Phase II.
Additional Health Care Reform Provisions that will apply to group health plans by 2014 include:


2014 Changes for All Plans

· Prohibition on all preexisting condition exclusions will apply to individuals covered under a group health plan.
· No coverage waiting period exceeding 90 days.
· No annual limits may be imposed on essential health benefits, but may apply to nonessential health benefits.
· Group plan that offers dependent coverage must offer coverage for adult children until age 26, regardless of whether the adult child is eligible to enroll under another employer-sponsored health plan.

2014 Changes for New and Non-Grandfathered Plans

· Group plan prohibited from imposing cost-sharing provisions in excess of the applicable limits for high-deductible health plans.

· Potential incentive for creating a wellness program increased to 30 percent of premium.

Penalties for Failure to Comply


Failure to Offer “Minimum Essential Coverage” Coverage.
In order to meet the "minimum essential coverage" requirement, the employer-based coverage must comply with the new substantive design and administrative requirements for group plans established by the Health Care Reform Act.


Large employers who offer health coverage to full-time employees are subject to a monthly penalty if any full-time employee enrolls in an insurance plan offered through the Exchange and qualifies for taxpayer subsidized coverage for the month.  If a large employer fails to offer minimum essential coverage, and any full-time employee is eligible for a Premium Tax Credit or Reduced Cost Sharing, then the employer pays $2,000 divided by 12, multiplied by the number of full-time employees employed during the applicable month, not counting the first 30 full-time employees.  Only full time employees are counted for this penalty, and it is not tax deductable.

Failure to Offer “Affordable” Coverage.
Insurance coverage is "affordable" if the employer pays at least 60% of the costs of the plan and the employee's premium is less than 9.5% of his or her household income.  In addition, if any employer, including those not qualifying as "large" employers, offers minimum essential coverage and pays a portion of the costs, it must offer vouchers to employees who opt out of coverage and who: (1) have a household income below 400% of the poverty level and (2) would be required to pay between 8% and 9.8% of their household income for their portion of employer-sponsored plan.  The voucher must be an amount equal to the employer's contribution for the employer-sponsored plan, and may be used by the employee to purchase insurance through the Exchange without penalty to the employer. 

The penalty if unaffordable minimum essential coverage is offered is the lesser of $3, 000 per Premium Tax Credit/Reduced Cost Sharing Full-Time Employee or $2,000 for each full-time-employee, not counting the first 30 full-time employees.

Top Ten Steps to Prepare for Health Care Reform

1)
Health Coverage- Make sure you are providing group health coverage to your employees, either directly through subsidized employer-sponsored coverage or by funding a portion of the cost coverage provided through the Exchange, or you must pay certain penalties.  The "employer responsibility" provisions of Health Care Reform are designed to require employers to shoulder a large portion of the burden of providing group health coverage to their employees by offering group health coverage to full-time employees, and contributing to the cost of coverage.  Most of the employer mandates impact only large employers, defined as one that during the prior year, had an average of 50 or more full-time employees.

2)
Group Type- Distinguish between grandfathered group health plans, which are those group plans in existence as of March 13, 2010, and new group plans.  The distinction is an important one as the grandfathering provision of the new law is designed to allow for the preservation of an individual's current coverage.  New employees and family members may join grandfathered health plans without the plan losing its grandfathered status; however, it is unclear whether substantial modifications or plan mergers would destroy grandfathered status.  Regulatory guidance is expected in the future.
3)
Provisions Applicable to Grandfathered Plans- Effective for first plan years beginning 
on or after September 23, 2010 (or January 1, 2011 for calendar year plans), make sure group 

health plans are subject to provisions applicable to both grandfathered group plans and new group plans.  Grandfathered plans are subject to the following: 

· No lifetime benefit limits.

· No revocation of coverage (except for fraud/intentional conduct).

· No restrictions on annual limits on the dollar value for "essential health benefits" as determined by the Health and HHS.

· Requirement of plan coverage of dependent children up to age 26 if the dependent is not eligible to enroll in another employer-sponsored health plan.

· No pre-existing condition exclusions for enrollees under age 19.

4)
Provisions Applicable to Non-grandfathered Plans- Effective for first plan years beginning on or after September 23, 2010 (or January 1, 2011 for calendar year plans), make sure group health plans are subject to provisions applicable only to new group plans.  Non-grandfathered plans are subject to the following:

· No lifetime benefit limits.

· No revocations of coverage (except for fraud/intentional conduct).

· No restrictions on annual limits on the dollar value for "essential health benefits" as determined by the HHS.

· Requirement for coverage of certain preventative health services and immunizations without cost to covered individuals.

· No discrimination in favor of higher-age employees (self-insured plans continue to be subject to prior non-discrimination rules).

· No pre-existing condition exclusions for enrollees under age 19.

· Requirement for plan coverage of dependent children up to 26.

5)
Plan Terms- Become familiar with mandated and prohibited plan terms, and their applicability to either/both grandfathered and new group plans.
6)
Automatic Enrollment- For employers with more than 200 Employees, set up Automatic Enrollment for new employees.
7)
Reporting/Disclosure- Make sure your company understands and fully complies with all Reporting/Disclosure Requirements, effective for enrollments after March 23, 2012, W-2 Reporting Requirements, effective 2011, and Annual Reporting Requirements, effective 2014.
8)
Employee Notification- Make sure you comply with all Employee Notification requirements.  Employers must provide a summary of benefits to each employee that is not more than four pages in length, that is written in a comprehensible manner, and contains certain content related to covered benefits, exclusions, cost sharing, and continuation coverage.  Effective March 13, 2013, employers must also provide written notice to current employees—and new employees as they are hired– of the existence of a health insurance Exchange and how to contact them.
9)
Reinsurance- Employers who provide some form of retiree benefits, by providing coverage for individuals who retire, do not currently qualify for Medicare, and are between the age of 55 and the date on which the individual is eligible for Medicare, may qualify for reimbursement of up to 80 percent of the costs of providing the coverage.  Make sure to find out if you qualify for this reimbursement from HHS, as the eligibility for the reimbursement expires January 1, 2014.
10)
Tax Consequences- Consult your accountant regarding the tax consequences of health care reform.
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