
The IRS began creating 
special rules years ago, in 

1989, for U.S. taxpayers with 
RRSPs and other Canadian 

retirement plans to allow 
deferral of U.S. income taxes 

until such taxpayers took 
actual distributions. 
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Taxpayers with Canadian retirement plans have long faced tricky issues when it 

comes to U.S. income taxes and information-reporting duties. As the situation evolved 

over the years, the Internal Revenue Service (“IRS”) issued several pieces of guidance, 

beginning in 1989 and ending in 2014. This guidance largely facilitated the tax-

deferral election process and decreased disclosure obligations for Canadian registered 

retirement plans (“RRSPs”) and similar instruments. The IRS ultimately announced 

that it would grant certain individuals automatic tax-deferral elections. Everything 

has been copacetic for U.S. taxpayers with Canadian retirement plans since that 

point, right? Wrong. The IRS continues to challenge taxpayers who unintentionally 

fall into non-compliance.  

This article explains how taxpayers can find themselves in this mess, the normal tax 

and reporting requirements for taxpayers with worldwide reach, special rules applicable 

to RRSPs and other Canadian plans, the evolution of solutions offered by the IRS, 

and a recent case highlighting all the key issues, Dengin v. Commissioner.1
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Setting the Scene 
How do taxpayers get into a mess with 
the IRS with respect to RRSPs? Here are 
two typical scenarios.  

Marty Mapleleaf, a Canadian by birth, 
decides to relocate to the United States. 
Marty becomes a U.S. resident for tax pur-
poses, either by obtaining a “green card” 
or by satisfying the “substantial presence” 
test. While living and working in Canada, 
years before departing for the United 
States, Marty opened and made contri-
butions to an RRSP. He maintained the 
RRSP after moving to the United States. 
Marty was a complete novice in terms of 
the U.S. tax system, but he fully intended 
to meet his obligations. Accordingly, he 
diligently searched for a U.S. tax profes-
sional to prepare his annual Forms 1040 
(U.S. Individual Income Tax Return) and 
to provide tax-compliance advice. Marty 
retained Ace Accountant, whom he be-
lieved was qualified. Marty provided Ace 
with all his tax-related documents each 
year, including those related to the RRSP. 
Ace had an accounting degree and many 
years of practical experience, but he had 

little knowledge about international tax 
issues. Therefore, despite his awareness 
of the RRSP, Ace did not identify any spe-
cial U.S. requirements related to it. Be-
lieving that the RRSP should simply be 
treated like a Section 401(k) retirement 
plan in the United States, Ace did not re-
port the accrued-yet-undistributed income 
from the RRSP on Marty’s annual Forms 
1040, did not tell Marty that he needed 
to make a tax-deferral election, and did 
not analyze whether Marty was required 
to submit any international information 
returns with the IRS disclosing the RRSP.  

Another common situation involves 
Eleanor Eagle, a U.S. citizen by birth, who 
moves to Canada at a young age, becomes 
a Canadian citizen, studies, works hard, 
prospers, and responsibly saves for her 
retirement in Canada by opening and 
contributing to an RRSP. Eleanor has had 
no contact with the United States since 
childhood, and she certainly has never 
worked or invested there. Consequently, 
she is oblivious to any U.S. tax or infor-
mation-reporting duties that might pertain 
to her, such that she never raises the matter 
with her Canadian accountant. She main-
tains full tax compliance in her adopted 
country, Canada, and goes about her life 
unaware of potential perils with the IRS 
triggered solely by her being born in the 
United States.  

Worldwide Duties  
and Downfalls 
Generally, U.S. persons, including U.S. 
citizens and U.S. residents, are subject 
to federal income tax on all income de-
rived, regardless of where the income 
originates.2 In other words, U.S. persons 
face a system of worldwide taxation, re-
quiring them to declare to the IRS on 
Form 1040 all income, whether it was 
earned, obtained, received or accrued in 
the United States or a foreign country. 
Individual taxpayers with foreign in-
volvement ordinarily have several infor-
mation-reporting duties, too. A few of 
these are featured below.  
•   They must disclose on Schedule B (In-

terest and Ordinary Dividends) to 
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Form 1040 the existence and location 
of foreign accounts;  

•   They must electronically file a FinCEN 
Form 114 (“FBAR”) to provide more 
details about foreign accounts;  

•   They must report foreign financial as-
sets, as this term is broadly defined, 
on Form 8938 (Statement of Specified 
Foreign Financial Assets);  

•   They must file a Form 8833 (Treaty-
Based Return Position Disclosure) if 
they are claiming that the application 
of a treaty between the United States 
and another country overrules or mod-
ifies normal treatment; and  

•   Where taxpayers are beneficiaries of 
RRSPs, they previously had to file a 
Form 8891 (U.S. Information Return 

for Beneficiaries of Certain Canadian 
Registered Retirement Plans) to make 
a tax-deferral election and provide 
other relevant data.3 

Special Rules for 
Canadian Retirement 
Instruments 
The IRS has been introducing special rules 
and procedures for several decades that 
apply only to U.S. persons holding certain 
Canadian retirement instruments, includ-
ing RRSPs. Below is an important history 
lesson for readers.  

U.S.-Canada Treaty. The tax treatment of 
RRSPs in Canada is similar to that af-
forded Section 401(k) plans in the United 
States; that is, with the goal of encouraging 
people to save for retirement, certain con-
tributions to, and gains accumulated in, 
these types of plans generally are not taxed 
each year. Taxation ordinarily is post-
poned until the beneficiary reaches a cer-
tain age and/or begins withdrawing funds 
from the plan.4 

Although beneficiaries of Canadian 
RRSPs and other retirement plans enjoy 
tax-deferral benefits in Canada, they have 
not always been so lucky in the United 
States. Until recently, U.S. tax law dictated 
that an individual who is a U.S. citizen or 
U.S. resident, as well as a beneficiary of 
an RRSP, is generally subject to current 
U.S. taxation on income accrued in such 
plans, even though the income is not ac-
tually distributed to the individual.  

The harshness of this traditional rule 
was mitigated by the United States-Canada 
Income Tax Convention (“Treaty”), which 

allowed an individual to opt-out of this 
inconsistent tax treatment.5 The Treaty 
provides that an individual who is a U.S. 
person and a beneficiary of a Canadian 
trust, company, organization, or other 
arrangement that is generally exempt from 
income tax in Canada and that is operated 
exclusively to provide pension, retirement, 
or employee benefits may affirmatively 
elect to defer U.S. tax on the accrued-yet-
undistributed income from the plan until 
such income is actually distributed.6 In 
other words, the Treaty essentially allows 
U.S. persons who are beneficiaries of cer-
tain Canadian retirement plans, like 
RRSPs, to unilaterally tell the IRS that 
they will be treating such plans like Section 
401(k) plans.  

Revenue Procedure 89-45. The IRS issued 
a series of documents over the years to 
provide guidance about Canadian retire-
ment instruments and the Treaty, starting 
with Rev. Proc. 89-45. In order to make 
the tax-deferral election under this initial 
IRS pronouncement, the beneficiary had 
to attach a “written statement” to his 
timely-filed Form 1040 for the election 
year.7 The statement had to include the 
name of the trustee of the plan, the account 
number of the plan, the total amount of 
earnings from the plan during the year, 
the total amount of contributions to the 
plan during the year, and the balance of 
the plan at the end of the year. Rev. Proc. 
89-45 further instructed the beneficiary 
to attach a similar statement to each of 
his subsequent Forms 1040, until the year 
in which a final distribution was made 
from the Canadian instrument.  

Revenue Procedure 2002-23. Rev. Proc. 
89-45 was superseded by Rev. Proc. 2002-
23 about a dozen years later. This IRS pro-
nouncement was designed to accommo-
date the expansion of the Treaty (by way 
of assorted protocols over the years) to 
cover not only RRSPs, but also other Cana-
dian pension, retirement, and employee-
benefit plans.8 Like its predecessor, Rev. 
Proc. 2002-23 described a procedure 
whereby a beneficiary of a Canadian in-
strument could elect to defer U.S. income 
tax on his share of the accrued-yet-undis-
tributed income until it was actually dis-
tributed to him. The election procedure 
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itself was essentially unchanged; the ben-
eficiary was obligated to file a “written 
statement” containing details about the 
Canadian instruments with his timely-
filed Form 1040 for the election year and 
all subsequent years.9 

Three Notices about Information-Reporting. 
Next came three IRS Notices describing 
information-reporting duties related to 
Canadian RRSPs and similar instruments.  

Notice 2003-25 identified additional 
requirements related to RRSPs. It began 
by explaining that certain information-
reporting duties are applicable to “foreign 
trusts.”10 These include filing Forms 3520 
(Annual Return to Report Transactions 
with Foreign Trusts and Receipt of Certain 
Foreign Gifts) or Forms 3520-A (Annual 
Information Return of Foreign Trust with 
a U.S. Owner), which carry large penalties 
for non-compliance.11 The IRS acknowl-
edged in Notice 2003-25 that many ben-
eficiaries and custodians of Canadian 
RRSPs were “unfamiliar” with the foreign 
trust rules and that many were equally 
unaware that these Canadian retirement 
plans would be considered “trusts” for 
U.S. tax purposes. In light of the wide-
spread ignorance of U.S. tax duties and 
definitions, the IRS granted an automatic 
filing extension for Forms 3520 and Forms 
3520-A for 2002 until August 15, 2003.  

Few taxpayers filed their Forms 3520 
or 3520-A by the extended deadline, so 
the IRS issued Notice 2003-57 just 10 days 
thereafter. That IRS pronouncement con-
tained “additional relief” for 2002. Notably, 
Notice 2003-57 provided that if the ben-
eficiary of a Canadian plan made a proper 
tax-deferral election pursuant to the Treaty 
and Rev. Proc. 2002-23 and received no 
actual distributions from the plan during 
2002, then he was not obligated to file a 
Form 3530 or Form 3520-A.12 In other 
words, the IRS conceded that making the 
tax-deferral election, without more, would 
suffice for 2002.  

The IRS changed its tune when it issued 
Notice 2003-75, introducing a “new sim-
plified reporting regime.” Notice 2003-
75 announced that the IRS was designing 
a new form to address Canadian retire-
ment plans. Taxpayers were instructed to 
comply with some interim rules until the 
IRS published the promised form.13 One 

of the most interesting aspects of Notice 
2003-75 was the IRS’s dramatic change 
of heart. The IRS previously indicated 
that RRSPs were “foreign trusts,” and as 
such, U.S. beneficiaries had to file annual 
Forms 3520 and Forms 3520-A. However, 
in Notice 2003-75, the IRS reversed course 
entirely, stating that the “new simplified 
reporting regime” supplied all the infor-
mation the IRS needed for tax-compliance 
purposes.14 Although the IRS repealed the 
need to file Form 3520 and Form 3520-
A for Canadian retirement instruments, 
it warned that beneficiaries of RRSPs 

might still be subject to other requirements 
and penalties.15 

Form 8891. The IRS issued Form 8891 in 
2004, as promised the year before. It could 
be used by U.S. persons to report contri-
butions to an RRSP, accrued-yet-undis-
tributed income within an RRSP, and ac-
tual distributions received from an RRSP. 
It could also be used to make a tax-deferral 
election pursuant to the Treaty. A separate 
Form 8891 for each RRSP had to be com-
pleted and attached to the beneficiary’s 
annual Form 1040.16 
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Evolution of Solutions 
with the IRS 
Taxpayers have used numerous methods 
over the years to resolve U.S. violations 
related to RRSPs and other Canadian re-
tirement instruments. Some of these are 
discussed below.  

Ignore the Past, Focus on the Future. Some 
taxpayers started doing things correctly 
going forward and simply hoped that the 
IRS would not discover transgressions of 
yesteryear. In other words, beginning the 
year that the taxpayer discovered the un-
intentional violations related to a Cana-
dian RRSP, he checked the “yes” box on 
Schedule B of Form 1040 indicating that 
he had an interest in foreign financial ac-
counts in Canada, enclosed a Form 8938 
with the Form 1040, enclosed Forms 8891 
with the Form 1040 to make the tax-de-
ferral election, and filed an FBAR.17 

The primary benefit of this approach 
was the reduced cost; there would be no 
professional fees to examine all the tax 
and financial data for previous years, re-
view the Treaty and related IRS pro-
nouncements, prepare Forms 1040X 
(Amended U.S. Individual Income Tax 
Returns), prepare delinquent international 
information returns for several years, etc.  

The most glaring disadvantage with 
this tactic was that it left the taxpayer vul-
nerable to intense scrutiny by the IRS. 
The failure to report on annual Forms 
1040 the accrued-yet-undistributed in-
come generated by RRSPs for which a tax-
deferral election had not been filed could 
spur back taxes, penalties on tax under-
payments, and interest charges. It could 
also lead to large sanctions for unfiled in-
formation returns, such as the FBAR and 
Form 8938. To make matters worse, the 
assessment period was extended in these 
types of cases.18 

Request a Private Letter Ruling. Another 
approach was to have the taxpayer submit 
a request for a private letter ruling (“PLR”) 
from the IRS. The U.S. person would seek 
an extension under Treas. Reg. §  
301.9100-3 to make an election to defer 
U.S. tax on all accrued-yet-undistributed 
income from the Canadian retirement in-
struments as of the first year that he be-
came a U.S. person. The IRS issued dozens 
of PLRs to this effect over the years.19 

The main advantage of this approach 
was that, if the IRS granted the PLR, the 
taxpayer essentially had the opportunity 
to go back to the beginning and correct 
everything with respect to the Canadian 
retirement plans. The primary disadvan-

tage to going this route was the cost to the 
taxpayer. It took significant money to pre-
pare the necessary Forms 1040X and other 
returns, draft the lengthy PLR request, 
and pay the application/user fee to the 
IRS.20 Another disadvantage was the risk 
that the IRS would assert penalties, 
notwithstanding the claims of “reasonable 
cause.” Finally, some practitioners spec-
ulated that this method might be charac-
terized as a “quiet disclosure” by the IRS, 
thereby triggering a full-blown civil audit 
and/or criminal investigation.21 

2012 Streamline Filing Compliance Pro-
cedure. Given the perceived unfairness 
and large number of people affected, the 
IRS came under pressure from various 
groups to develop a reasonable settlement 
plan for those with RRSPs and other Cana-
dian retirement instruments. The IRS did 
so in June 2012, when it issued a news re-
lease announcing the start of the Stream-
line Filing Compliance Procedure 
(“SFCP”).22 U.S. persons with Canadian 
retirement plans were encouraged because 
of the favorable language in the news re-
lease from the IRS. 

The new procedures will allow reso-
lution of certain issues related to certain 
foreign retirement plans (such as Canadian 
Registered Retirement Savings Plans). In 
some circumstances, tax treaties allow for 
income deferral under U.S. tax law, but 
only if an election is made on a timely 
basis. The streamlined procedures will be 
made available to resolve low compliance 
risk situations even though this election 
was not made on a timely basis.23 

2012 Offshore Voluntary Disclosure Pro-
gram. At the same time that it announced 
the 2012 SFCP, the IRS also launched one 
of its much-anticipated remedies for U.S. 
persons with Canadian retirement instru-
ments. It came in the form of Frequently 
Asked Questions (“FAQs”) issued by the 
IRS in connection with its 2012 Offshore 
Voluntary Disclosure Program (“OVDP”). 
FAQ #54 indicated that the IRS would 
allow taxpayers to make late tax-deferral 
elections concerning Canadian instru-
ments as part of the 2012 OVDP, thereby 
eliminating the back taxes and the need 
to file a PLR request. In addition, FAQ 
#54.1 indicated that if the IRS granted the 
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tax-deferral election based on the materials 
submitted by the taxpayer, then the values 
of the RRSPs would not be subject to the 
normal “offshore” penalty. It explained 
penalty relief succinctly:  

QUESTION. If my election is granted, 
will the RRSP . . . balance be included in 
the offshore penalty base?  

ANSWER. No. 

Streamline Programs. In June 2014, the 
IRS abruptly ended the 2012 OVDP and 
announced two new ways for taxpayers 
to pro-actively and voluntarily approach 
the IRS to resolve past non-compliance: 
The Streamline Foreign Offshore Pro-
cedure (“SFOP”) and the Streamline Do-
mestic Offshore Procedure (“SDOP”). 
The IRS guidance for the SFOP and 
SDOP contained special rules for RRSPs 
and similar Canadian retirement instru-
ments. It stated the following on this 
topic:  

For returns filed under these procedures, 
retroactive relief will be provided for 
failure to timely elect income deferral 
on certain retirement and savings plans 
where deferral is permitted by the ap-
plicable treaty. The proper deferral elec-
tions with respect to such plans must be 
made with the submission. 

2014 Offshore Voluntary Disclosure Pro-
gram. If taxpayers failed to meet the long 
list of eligibility criteria for the SFOP or 
SDOP, they still had the option of re-

solving issues through the 2014 Offshore 
Voluntary Disclosure Program (“2014 
OVDP”). It was introduced by the IRS 
in June 2014. Consistent with its pred-
ecessor, participants in the 2014 OVDP 
were able to achieve their goals of (i) ob-
taining approval from the IRS to make 
a late tax-deferral election with respect 
to RRSPs and similar Canadian instru-
ments, and (ii) avoiding IRS sanctions 
for failing to file timely elections, FBARs, 
and/or Forms 8938. These results derived 
from FAQ #54 and FAQ #54.1, as up-
dated.  

Revenue Procedure 2014-55. Approxi-
mately 25 years after the IRS began issuing 
administrative pronouncements regarding 
U.S. tax treatment of Canadian retirement 
plans, and four months after introducing 
the SFOP, SDOP, and 2014 OVDP, the 
IRS issued Rev. Proc. 2014-55 in October 
2014. It essentially rendered obsolete all 
previous IRS guidance with respect to 
RRSPs and other Canadian plans.  

Defining Taxpayers Who Can Benefit. Rev. 
Proc. 2014-55, like most guidance from 
the IRS, is opaque. A close reading reveals 
that the IRS placed taxpayers into several 
categories, the most relevant of which is 
discussed here. For purposes of Rev. Proc. 
2014-55, an “eligible individual” is one 
who (i) is or was a U.S. citizen or U.S. res-
ident while he was also a beneficiary of a 

Canadian retirement plan, (ii) has filed 
Forms 1040 with the IRS “for each taxable 
year during which [he] was a U.S. citizen 
or resident,” (iii) has not reported as gross 
income on his Forms 1040 the accrued-
yet-undistributed income in the Canadian 
retirement plan, and (iv) has reported on 
his Forms 1040 all actual distributions he 
received from the Canadian retirement 
plan.24 Thus, “eligible individuals” are 
those who underpaid taxes to the IRS 
solely because they failed to make a tax-
deferral election.  

According to Rev. Proc. 2014-55, an 
“eligible individual” who did not make 
a tax-deferral election under the Treaty 
“will be treated as having made the elec-
tion in the first year in which the indi-
vidual would have been entitled to elect 
the benefits under [the Treaty] with re-
spect to the plan.”25 The taxpayer, there-
fore, will not  be obligated to actually 
make the tax-deferral election for the 
first year or any later years on Form 8891 
(in the case of Canadian RRSPs) or by 
attaching a statement to Form 1040 pur-
suant to Rev. Proc. 2002-23 (in the case 
of other Canadian retirement plans).26 
Once an “eligible individual” is deemed 
to have made this automatic, retroactive, 
tax-deferral election, it generally remains 
in effect for all subsequent years, until 
the year in which he receives the final 
distribution from the Canadian retire-
ment plans.27 
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Effect on Information-Reporting Require-
ments. The preceding section explains 
that certain taxpayers will no longer be 
required to make or reaffirm tax-deferral 
elections with respect to Canadian retire-
ment plans after 2014, depending on the 
facts of each case.28 This clarifies the fed-
eral income tax issues, but it does not ad-
dress other important matters.  

Rev. Proc. 2014-55 provides two main 
instructions with respect to international 
information-reporting. First, consistent 
with its announcement in Notice 2003-
75 over a decade earlier, it confirms that 
beneficiaries of Canadian retirement plans 
are not required to file Forms 3520 and 
that custodians of such plans are not ob-

ligated to file Forms 3520-A.29 Second, 
beneficiaries of Canadian retirement plans 
might still need to file FBARs and Forms 
8938. Rev. Proc. 2014-55 states the fol-
lowing in this regard:  

This revenue procedure does not, how-
ever, affect any reporting obligations that 
a beneficiary or annuitant of a Canadian 
retirement plan may have under Section 
6038D or under any other provision of 
U.S. law, including the requirement to 
file [FBARs].30 

The IRS included a similar warning in 
its news release about Rev. Proc. 2014-
55, cautioning that it “does not modify 
any other U.S. reporting requirements 
that may apply under the Bank Secrecy 
Act (BSA) and Section 6038D.”31 

Illustration of New Rules. Rev. Proc. 2014-
55 contained one example of how it might 
impact prior and future duties of benefi-
ciaries of Canadian retirement plans:  

Taxpayer is a U.S. citizen and a resident 
of Canada who established an RRSP in 
2004 and filed Form 1040 (U.S. Individual 
Income Tax Return) for 2004 and all 
subsequent taxable years. Taxpayer did 
not attach to any Form 1040 a Form 
8891 with respect to the RRSP and did 
not make an election under the proce-
dures set forth in Rev. Proc. 2002-23. 
Taxpayer also did not include as gross 
income on any Form 1040 any earnings 
that accrued in the RRSP during 2004 
and subsequent taxable years. Taxpayer 
has not received any distributions from 
the RRSP.  

Pursuant to Section 4.01 of [Rev. Proc. 
2014-55], Taxpayer is an eligible indi-
vidual and . . . will be treated as having 
made an election under [the Treaty] to 
defer current U.S. income taxation on 
the undistributed income for 2004 and 
all subsequent taxable years through the 
taxable year in which there is a final dis-
tribution from the RRSP. When Taxpayer 
receives [actual] distributions from the 
RRSP, the entire amount of each distri-
bution will be subject to U.S. federal in-
come tax.  

In addition, Taxpayer is not required to 
report his interest in the RRSP on Form 
8891, Form 3520, or Form 3520-A. How-
ever, Taxpayer may need to report his 
interest in the RRSP under Section 6038D 
or under another provision of U.S. law, 
including the requirement to file 
[FBARs].32 

Recent Case about 
Canadian RRSPs 
A recent case, Dengin v. Commissioner, 
focused on whether a dual U.S. and Cana-
dian citizen made a proper election to 
defer U.S. income tax on the accrued-yet-
undistributed income within various 
RRSPs.33 

Summary of the Facts. The taxpayer, 
George, was born in the United States, 
but moved to Canada with his family in 
1965 when he was approximately 10 years 
old. He became a Canadian citizen shortly 
thereafter. He has always lived, studied 
and worked in Canada since departing 
from the United States.  

George was a successful stockbroker 
and investment advisor. He was also the 
owner and beneficiary of three RRSPs: (i) 
the First RRSP was open before 2006 and 
closed in 2006; (ii) the Second RRSP was 
both opened and closed in 2006; and (iii) 
the Third RRSP was opened in 2006 and 
closed in 2012. The value of all RRSPs in-
creased significantly each year thanks to 
investment activities, yet George did not 
start taking distributions until 2011. Under 
Canadian law, the accrued-yet-undistrib-
uted income within the RRSPs were not 
taxable.  

The IRS started an audit of George in 
2012, which covered 2006 through 2011. 
George indicated that he was unaware of 
his U.S. filing duties, as a result of which 
he neither submitted Forms 1040 nor 
sought any advice on the matter from his 
Canadian accountant. In March 2013, as 
the process continued, George filed Forms 
1040 for all years under audit, 2006 
through 2011. He attached to each Form 
1040 a Form 8891, indicating that he was 
making a tax-deferral election under the 
Treaty with respect to only the Third 
RRSP; he did not file Forms 8891 for the 
First RRSP or the Second RRSP. Notably, 
he reported as income on his Form 1040 
for 2011 the distribution he received from 
the Third RRSP that year.  

Dissatisfied with the problems caused 
by his lingering U.S. citizenship, George 
formally relinquished it in 2016. In other 
words, George expatriated.  

That same year, the IRS concluded 
the audit and issued a Notice of Defi-
ciency seeking significant amounts of 
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taxes, accuracy-related penalties, and 
late-filing penalties for 2006 through 
2011. The IRS proposed these liabilities 
based on its position that George failed 
to make a proper tax-deferral election 
for his three Canadian RRSPs, such that 
he could not postpone U.S. income taxes 
on the accrued-yet-undistributed income 
for any of them. George disputed the No-
tice of Deficiency by filing a Petition with 
the Tax Court.  

The IRS later filed a Motion for Partial 
Summary Judgment, asking the Tax Court 
to determine, before conducting a trial, 
that the positions set forth in the Notice 
of Deficiency were correct. George, un-
surprisingly, opposed this maneuver by 
the IRS.  

Analysis by the Tax Court. The Tax Court 
began by analyzing the Treaty and all the 
related IRS guidance over the years. It then 
outlined the arguments raised by the IRS, 
the principal two being that (i) George 
supposedly was not entitled to make a late 
Treaty election pursuant to Rev. Proc. 
2014-55 because he was not an “eligible 
individual,” and (ii) even if he were, George 
did not “strictly comply” with the require-
ments of Rev. Proc. 2014-55 and mere 
“substantial compliance” would not suffice.  

Strict Compliance with Standard? As ex-
plained above, an “eligible individual” for 
purposes of Rev. Proc. 2014-55 is one who 
meets four criteria, but the IRS only chal-
lenged one when it came to George. Specif-
ically, the IRS maintained that George did 
not satisfy “any requirement for filing a 
U.S. federal income tax return for each 
taxable year during which [he] was a U.S. 
citizen or resident.”34 

The IRS divided its arguments into 
two parts. First, the IRS acknowledged 
that George filed Forms 1040 for all rel-
evant years amid the audit in March 2013, 
but contended that such belated action 
does not count. The IRS, in essence, sug-
gested that George could only meet the 
criteria if he filed “timely” Forms 1040 
with the IRS. Second, the IRS underscored 
that George only filed Forms 1040 for 
2006 through 2011, the specific years 
under audit. However, he had been a U.S. 
citizen since his birth around 1955, he 
had been earning income in Canada since 

at least 1980, and he had owned RRSPs 
since before 2006. George, consequently, 
failed to file Forms 1040 for “each taxable 
year during which [he] was a U.S. citizen 
or resident,” as called for by Rev. Proc. 
2014-55.  

Is Timeliness Implied? With respect to 
the question of timeliness, the Tax Court 
explained that principles of statutory in-
terpretation can apply to Revenue Pro-
cedures, the text of Rev. Proc. 2014-55 is 
silent as to whether Forms 1040 must be 
filed on a timely basis, and two of its pred-
ecessors (i.e., Rev. Proc. 89-45 and Rev. 
Proc. 2002-23) specifically state that tax-
payers must file timely Forms 1040 in 
order to make a tax-deferral election 
under the Treaty. The Tax Court then 
concluded that “[i]f the IRS wanted Rev. 
Proc. 2014-55 to include a timeliness re-
quirement, it could have clearly stated 
it.” The Tax Court also emphasized that 
its ruling found support in the IRS’s own 
reasoning for issuing Rev. Proc. 2014-55 
in the first place. Alluding to a News Re-
lease, the Tax Court underscored that the 
goal of the IRS in releasing Rev. Proc. 
2014-55 was to facilitate, not hamper, 
compliance by taxpayers with the tax-de-
ferral election requirements of the Treaty.  

How Far Does “Each” Reach? The IRS 
fared better when it came to the meaning 
of filing a Form 1040 “for each taxable 
year during which [he] was a U.S. citizen 
or resident.” The IRS clung to the literal 
approach, suggesting that George was a 
U.S. citizen who had been earning income 
since at least 1980. Accordingly, he should 
have filed Forms 1040 with the IRS from 
1980 to 2011, not just 2006 to 2011, in 
order to meet the explicit language in Rev. 
Proc. 2014-55. George saw things differ-
ently, of course. He suggested that a rea-
sonable interpretation of the phrase “each 
taxable year” would be every year for 
which he sought tax-deferral for a Cana-
dian RRSP. In his case, that would be only 
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2006 through 2011, and he filed Forms 
1040 for that entire period.  

The Tax Court analyzed this issue from 
several angles, ultimately relying heavily 
on the same logic it applied when address-
ing the issue of timeliness, above. The ex-
press language of Rev. Proc. 2014-55 de-
mands that a taxpayer file Forms 1040 
“for each taxable year during which [he] 
was a U.S. citizen or resident each relevant 
year.” It did not limit the filing obligation 
to only those years in which a taxpayer 
owned an RRSP or sought tax-deferral 
thereon. For this reason and a few others, 
the Tax Court held that George did not 
“strictly comply” with the criteria to render 
himself an “eligible individual.”  

Substantial Compliance with Standard? 
Things did not end there, though. George 
maintained that, even if he did not strictly 
comply with the “eligible individual” stan-
dards of Rev. Proc. 2014-55, he “substan-
tially complied” with them, which should 
be enough.  

The Tax Court started by recognizing 
that it has previously applied the substan-
tial compliance doctrine to regulations, 
as well as other IRS guidance, including 
Revenue Procedures. It went on to explain 
that the critical question is whether the 

requirements in question relate “to the 
substance or essence” of the governing 
law. If so, then strict compliance is manda-
tory. If the requirements are purely pro-
cedural or directory, however, they may 
be fulfilled by substantial compliance.35 

The Tax Court refined the issue, ex-
plaining that the relevant requirement, 
found in Rev. Proc. 2014-55, is for a tax-
payer to file Forms 1040 “for each taxable 
year during which [he] was a U.S. citizen 
or resident.” Because this standard was 
issued to provide guidance in applying 
the tax-deferral election under the Treaty, 
the Tax Court insisted on exploring the 
“substance or essence” of both Rev. Proc. 
2014-55 and the Treaty. After doing so, 
the Tax Court concluded that the expan-
sive filing duty language was “merely pro-
cedural.” It went on to explain that, re-
gardless of which interpretation of “each 
taxable year” advanced by the IRS is ap-
plied, the language in Rev. Proc. 2014-55 
“requires the taxpayer to file returns for 
tax years that are not relevant to in-
forming the IRS whether income should 
have been reported from an RRSP ac-
count.” As a result, substantial compliance, 
not strict compliance, is all that is needed.  

The Tax Court ultimately determined 
outcomes on an account-by-account basis, 

as follows: (i) George did not substantially 
comply for the First RRSP because he 
opened it before 2006 and he failed to file 
a Form 1040 for each year he was a ben-
eficiary; (ii) George substantially complied 
for the Second RRSP because he opened 
and closed it in 2006, and he filed a Form 
1040 for that year, even though he did not 
enclose a Form 8891 for the Second RRSP; 
and (iii) George substantially complied 
for the Third RRSP because he opened it 
in 2006, he filed a Form 1040 for each year 
it remained open, and he enclosed Forms 
8891 electing tax-deferral for the Third 
RRSP.  

Unaddressed Issues 
Dengin v. Commissioner, like many tax 
cases, might be more interesting for what 
the parties and the Tax Court did not ad-
dress, as opposed to what they actually 
covered. A few noteworthy items are ex-
plored below.  

Expatriation Matters. George expatriated 
in 2016 during the throws of his dispute 
with the IRS, but the Opinion in Dengin 
v. Commissioner does not mention po-
tential U.S. tax or information-reporting 
duties triggered by his departure. This might 
mean that the IRS never identified the issue 
because its audit only covered 2006 through 
2011, or it was handled in a separate pro-
ceeding. Either way, the absence of expa-
triation talk provides an opportunity to 
shine some light on this situation.  

Section 877A generally imposes a 
mark-to-market tax regime on certain 
taxpayers who decide to abandon the 
United States. They generally must pre-
tend to sell all their property at fair market 
value the day before their “expatriation 
date” and pay the corresponding U.S. in-
come taxes on any gains.36 

Expatriation by a U.S. citizen occurs 
when (i) the individual renounces his U.S. 
nationality at a diplomatic or consular 
office,37 (ii) the individual furnishes to 
the Department of State a signed statement 
of voluntary relinquishment of U.S. na-
tionality,38 (iii) the Department of State 
issues the individual a certificate of loss 
of U.S. nationality,39 or (iv) a U.S. court 
cancels an individual’s certificate of nat-
uralization.40 The “expatriation date” is 
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the day on which one of these four events 
takes place.41 

The so-called “exit tax” applies only to 
“covered expatriates.”42 For purposes of 
Section 877A, this term means an expa-
triate who has an average annual U.S. in-
come tax liability for the past five years 
over a particular amount (“Tax Liability 
Test”), or who has a net worth exceeding 
a certain threshold (“Net Worth Test”), 
or who cannot certify to the IRS that he 
maintained full U.S. tax compliance during 
the past five years (“Certification Test”).43 
An individual failing just one of the pre-
ceding three tests normally is considered 
a “covered expatriate.”  

There are exceptions to classification 
as a “covered expatriate.” An individual 
shall not be treated as a “covered expatri-
ate,” and thus shall not be subject to exit 
tax, if that individual became at birth both 
a U.S. citizen and a citizen of a foreign 
country and, as of the expatriation date, 
continues to be a citizen of, and is taxed 
as a resident of, the foreign country, and 
has not been a U.S. resident because of 
the “substantial presence” test for more 
than 10 taxable years during the 15-taxable 
year period ending the year during which 
expatriation occurs.44 Additionally, an 
individual will not be classified as a “cov-
ered expatriate” if he relinquishes his U.S. 
citizenship before he is 18 and one-half 
years old and he has not been a U.S. res-
ident for more than 10 taxable years before 
the date of relinquishment.45 

U.S. citizens who relinquish their U.S. 
citizenship, and who are subject to the 
Section 877A rules (even if they are exempt 
from the exit tax), must file a Form 8854 
(Initial and Annual Expatriation State-
ment) either as soon as possible after ex-
patriation, or by the due date for filing 
their first Form 1040-NR as a nonresident 
alien.46 Various sources contain details 
about filing Form 8854.47 

According to the information in Den-
gin v. Commissioner, (i) George was solely 
a citizen of the United States at birth, (ii) 
he expatriated in 2016 when he was ap-
proximately 60 years old, (iii) he likely was 
considered a “covered expatriate” under 
the Tax Liability Test (based on the large 
size of the proposed liabilities in the Notice 
of Deficiency), the Net Worth Test (again 
based on the large size of the proposed li-

abilities in the Notice of Deficiency), and 
the Certification Test (because he was 
amid a battle with the IRS over whether 
he had maintained U.S. compliance during 
several of the relevant years), and (iv) he 
did not qualify for either of the two ex-
emptions for “accidental Americans.” If 
these assumptions are accurate, one would 
anticipate an expatriation skirmish, in 
some proceeding, at some point.  

FBAR and Form 8938 Penalties. Rev. Proc. 
2014-55 and its predecessors focused pri-
marily on U.S. income taxes related to 
RRSPs and other Canadian retirement 
plans, namely, deferral of such taxes until 
the taxpayer takes actual distributions. 
True, the IRS guidance declared early on 
that U.S. taxpayers were not required to 
treat the plans like foreign trusts, thereby 
alleviating them of the duty to file Forms 
3520 and Forms 3520-A. The clemency 
stopped there, though, with the IRS re-
peatedly warning taxpayers that they 
might still need to file annual FBARs 
and/or Forms 8938.48 

What’s the big deal, one might ask? 
Penalties. The relevant law requires the 
filing of an FBAR in situations where (i) 
a U.S. person, (ii) had a direct financial 
interest in, had an indirect financial in-

terest in, had signature authority over, or 
had some other type of authority over (iii) 
one or more financial accounts (iv) located 
in a foreign country (v) whose aggregate 
value was more than $10,000 (vi) at any 
point during the relevant year.49 In the 
case of non-willful violations, the maxi-
mum penalty is $10,000 per year.50 Higher 
penalties apply where willfulness exists. 
Specifically, when a taxpayer willfully fails 
to file an FBAR, the IRS may assert a 
penalty equal to $100,000 or 50 percent 
of the balance in the undisclosed account 
at the time of the violation, whichever 
amount is larger.51 

The scope of the Form 8938 filing duty 
has expanded considerably since incep-
tion. In its current form, the general rule 
can be broken down in the following man-
ner: (i) Any specified person, which en-
compasses both U.S. individuals and cer-
tain domestic entities (ii) who/that hold 
an interest (iii) in certain foreign financial 
assets (iv) during any portion of a taxable 
year (v) must attach to their timely tax re-
turn (vi) a complete and accurate Form 
8938, (vii) if the total value of all assets, 
(viii) exceeds the applicable filing thresh-
old.52 The regulations broadly define the 
concept of financial asset to cover tax-fa-
vored foreign retirement accounts.53 If a 
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taxpayer fails to file a proper Form 8938, 
then the IRS generally will assert a penalty 
of $10,000 per violation.54 The penalty 
increases to a maximum of $50,000 if the 
taxpayer does not rectify the problem 
quickly after contact by the IRS.55 

The duty to file FBARs has existed 
since 1970, and U.S. individuals have 

been faced with Form 8938 obligations 
since 2011. The years in dispute in Den-
gin v. Commissioner were 2006 through 
2011, but the case made no mention 
whatsoever of international informa-
tion-reporting duties, submissions or 
sanctions. The Tax Court is not author-
ized to handle FBAR issues, of course, 

yet a Form 8938 penalty might have been 
at play in 2011. The case leaves readers 
wondering whether or how these matters 
were resolved.  

Timeliness Issue Elsewhere. One major 
issue in Dengin v. Commissioner was 
whether George had to file “timely” Forms 
1040 in order to be an “eligible individual” 
under Rev. Proc. 2014-55 and thus benefit 
from U.S. income tax deferral on the 
RRSPs. The Tax Court did not discuss 
precedent on this precise issue, so one 
must assume that neither the IRS nor the 
taxpayer raised it. However, as shown 
below, the timeliness question has been 
addressed before in different contexts, 
with judicial determinations favoring the 
taxpayers.  

Overview of the Issue. When battling the 
IRS, knowledge is power. Nowhere is this 
more true than in worker-classification 
cases, where the IRS often insists on treat-
ing all workers as employees, regardless 
of the facts. One bright spot for taxpayers 
is an obscure provision, commonly known 
as Section 530, which grants taxpayers a 
brand of “civil immunity” if they meet 
three criteria. One requirement is that 
taxpayers file Forms 1099 (Miscellaneous 
Income) for all workers considered to be 
independent contractors (“Reporting 
Consistency”).56 

Neither the relevant statute nor the 
legislative history addresses when, exactly, 
a company must file the Forms 1099 with 
the IRS in order to take advantage of Sec-
tion 530. For its part, the law simply states 
that “all federal tax returns (including in-
formation returns) . . . are filed on a basis 
consistent with the [company’s] treatment 
of such individual as not being an em-
ployee.”57 The legislative history provides 
additional detail about the Form 1099 fil-
ing requirement, though it does not go 
so far as to specifically require timeliness. 
It says the following:  

To be entitled to relief under Section 
530, the taxpayer must not have treated 
the worker as an employee for any period, 
and, for periods since 1978, all Federal 
tax returns, including information returns, 
must have been filed on a basis consistent 
with treating such worker as an inde-
pendent contractor.58 
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Congress left ambiguity regarding the 
timeliness issue, but the IRS has not. In-
deed, the IRS has issued several pro-
nouncements over the years stating, in 
no uncertain terms, that taxpayers must 
file timely Forms 1099 to be eligible for 
the benefits of Section 530. The first such 
pronouncement was Revenue Ruling 81-
224, which involved a situation where a 
Revenue Agent conducting an employ-
ment tax audit questioned whether cer-
tain workers should have been treated 
as employees, and the taxpayer reacted 
by filing Forms 1099 for the workers.59 
The IRS ultimately concluded that the 
company under audit was ineligible for 
relief under Section 530 for tardiness. A 
few years later, the IRS issued Rev. Proc. 
85-18, one in a series of pronouncements 
amplifying guidance concerning Section 
530. It clarified the IRS’s position that 
Section 530 will not apply “if the appro-
priate Form 1099 has not been timely 
filed with respect to the workers in-
volved.”60 The IRS then issued at least a 
half-dozen Technical Advice Memos 
echoing the timeliness requirement.61 
Lest any doubt remain regarding the IRS’s 
stance, the Internal Revenue Manual ex-
plains that “[t]axpayers that do not file 
timely Forms 1099-MISC consistent with 
their treatment of the worker as an in-
dependent contractor may not obtain 
relief under the provisions for section 
530 for that worker in that year.”62 

Illustrative Case. For over three decades, 
the IRS has held that Section 530 relief is 
not available unless taxpayers file their 
Forms 1099 in a “timely” manner. One 
problem with the IRS’s position is that it 
has been questioned or contradicted by 
several courts, including by the Tax Court 
in Medical Emergency Care Associates 
v. Commissioner.63 

The taxpayer in that case was a med-
ical-services company that maintained 
contracts with hospitals to provide doctors 
to staff emergency rooms. Relying on long-
standing industry practice, the company 
classified the doctors as independent con-
tractors for 1996. The deadline for filing 
Forms 1099 was February 1997. The tax-
payer filed such information returns in 
May 1997 or December 1998, but they 
were late either way. The IRS subsequently 

began an audit and claimed that the doc-
tors should have been classified as em-
ployees. The IRS issued its Notice of De-
termination of Worker Classification, 
which the taxpayer disputed by filing a 
Petition with the Tax Court.  

The only issue at trial was whether the 
taxpayer had Reporting Consistency, 
which would dictate whether the taxpayer 
was eligible for the benefits of Section 
530.64 The Tax Court, applying time-hon-
ored principles of statutory construction, 
first explained that “there is nothing in 
the language of [Section 530] that requires 
timeliness along with consistent filing.”65 

Next, the Tax Court acknowledged 
that the IRS was correct in that timely 
filing of returns is required throughout 
the Internal Revenue Code. However, 
noted the Tax Court, the sanctions for 
late filing are already contained in Sections 
6721 through 6724.66 The Tax Court then 
made the following ruling about the in-
terrelationship between Section 530 and 
the normal delinquent-return penalties: 
“Nothing in the language or legislative 
history of Section 530 leads us to the con-
clusion that denial of Section 530 relief 

was meant to be an additional penalty for 
the failure to timely file information re-
turns, particularly under the circumstances 
in this case.”67 

Finally, the Tax Court addressed the 
IRS’s contention that the Tax Court must 
defer to the IRS’s interpretation of Section 
530, as found in Revenue Ruling 81-224 
and Rev. Proc. 85-18. The Tax Court ac-
knowledged the Supreme Court precedent 
establishing that courts must give an ad-
ministrative agency’s interpretation of a 
statute a certain level of deference, but 
noted that the amount required depends 
on the thoroughness of the agency’s con-
sideration of the issues, the validity of its 
reasoning, etc.68 The Tax Court then 
pointed out that the two pronouncements 
cited by the IRS provide absolutely no 
reasoning as to why timely filing of Forms 
1099 is required to warrant Section 530 
relief. Accordingly, the Tax Court was 
unable to ascertain the thoroughness or 
validity of the IRS’s analysis, and it refused 
to follow the IRS pronouncements.69 

Musings on Statutory Interpretation. The 
Tax Court engaged in a little statutory 
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construction in Dengin v. Commissioner. 
It analyzed Rev. Proc. 2014-55 with a nod 
to the long-standing rule that when a 
statute or other guidance is plain, clear, 
and unambiguous, it should be interpreted 
according to its plain meaning, rather 
than by referring to outside sources.70 

Another tool arguably applies, but it 
was not addressed in the case. Contractual 
provisions generally are interpreted against 
the party who drafted the contract, the 

thought being that the drafting party had 
ample opportunity to ponder and say pre-
cisely what it meant. A similar notion ex-
ists in the tax arena. There are many cases, 
including several decided by the Supreme 
Court, which stand for the proposition 
that any statutory or regulatory ambiguity 
must be resolved in favor of the taxpayer, 
not the IRS.71 The tone of these cases is il-
lustrated by the following judicial obser-
vation:  

[Tax] statutes are not to be extended by 
implication beyond the clear import of 
the language used. If the words are doubt-
ful, the doubt must be resolved against 
the government and in favor of the tax-
payer. Such acts, including provisions of 
limitation embodied therein, are to be 
construed liberally in favor of the taxpayer. 
There must be certainty as to the meaning 
and scope of language imposing any tax, 
and doubt in respect to its meaning is to 
be resolved in favor of the taxpayer.72 

Applying this concept to Dengin v. 
Commissioner, the taxpayer might have 
argued that the IRS created the ambiguity 
by not expressly stating in Rev. Proc. 2014-
55 that tax returns must be filed on time 
to meet the “eligible individual” standard; 
therefore, the Tax Court should resolve 
the timeliness issue in favor of George.  

Conclusion 
The IRS began creating special rules years 
ago, in 1989, for U.S. taxpayers with RRSPs 
and other Canadian retirement plans to 
allow deferral of U.S. income taxes until 
such taxpayers took actual distributions. 
The rules came in many shapes, as Rev-
enue Procedures, Notices, Forms, Instruc-
tions, and more. The IRS also diminished 
information-reporting duties related to 
Canadian plans, announcing in 2003 that 
taxpayers were excused from filing annual 
Forms 3520 and Forms 3520-A. Next, the 
IRS introduced several voluntary disclo-
sure programs starting in 2012, all of which 
permitted taxpayers to proactively resolve 
RRSP and similar issues on a tax-free, 
penalty-free basis. Finally, in 2014, the 
IRS took things a step further, indicating 
in Rev. Proc. 2014-55 that eligible indi-
viduals who had not previously made a 
tax-deferral election pursuant to the Treaty 
would be treated by the IRS as if they had 
from the outset. The IRS, in other words, 
granted individuals automatic, retroactive 
and prospective, tax-deferral elections.  

In light of the objective of the Treaty, 
the easing of procedures and consequences 
for non-compliance over decades, the in-
nocuous facts in George’s case, and the 
tremendous costs (to the IRS, taxpayers, 
and the Tax Court) of a prolonged tax 
dispute, the IRS’s insistence in litigating 
Dengin v. Commissioner might leave 
many readers scratching their heads. l
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