The IRS “Stacks” International
Penalties in Foreign Trust Disputes:
Two Recent Cases and Earlier IRS
Guidance Reveal the Playbook

By Hale E. Sheppard*

Hale E. Sheppard analyzes two recent cases and earlier IRS
guidance showing how the IRS used, and likely will continue
using, penalty stacking as a serious enforcement tool.

l. Introduction

Kicking somebody when they are down is one thing, but kicking them repeatedly
is another. Several recent cases demonstrate that the U.S. Internal Revenue Service
(“IRS”) is doing exactly that in international tax disputes, with the approval of
the courts. This process, often referred to as “stacking” penalties, means imposing
multiple sanctions against the same taxpayer, for the same year, in connection with
the same problem. Given the magnitude of many international fines, this type of
“stacking” by the IRS can cause taxpayers to go backward financially, owing far
more in penalties than the non-compliant foreign assets were ever worth.

This article explains common U.S. international tax and information-reporting
duties, describes the IRS’s current “compliance campaign” focused on foreign
trusts, and analyzes two recent cases and earlier IRS guidance showing how the IRS

used, and likely will continue using, penalty stacking as a serious enforcement tool.
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Il. International Duties and Downsides

A el aif e [t ieiste) vev To understand the issues raised in this article, one must first understand common

duties triggered by owning foreign assets and/or engaging in foreign activities,
along with the relevant sanctions for disobeying them.
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A. Overview of Tax and Information

Reporting

Individual taxpayers with foreign assets and/or activi-

ties ordinarily are required to do several things with

the IRS, including, but certainly not limited to, the
following:

m  They must declare on Form 1040 (U.S. Individual
Income Tax Return) income derived from all sources,
including passive and active income generated
abroad.

m  They must disclose on Schedule B (Interest and
Ordinary Dividends) to Form 1040 the existence and
location of foreign accounts.

B They must electronically file a FinCEN Form 114
(“FBAR”) to provide more details about foreign
accounts.

m  They must report foreign financial assets, as this
term is broadly defined, on Form 8938 (Statement of
Specified Foreign Financial Assets).

B Insituations where taxpayers hold interests in and/
or have certain other links to foreign entities, they
must report them on Forms 5471 (Information
Return of U.S. Persons with Respect to Certain
Foreign Corporations), Forms 8865 (Return of U.S.
Persons with Respect to Certain Foreign Partnerships),
Forms 8858 (Information Return of U.S. Persons
with Respect to Foreign Disregarded Entities and
Foreign Branches), Forms 3520 (Annual Return to
Report Transactions with Foreign Trusts and Receipt
of Certain Foreign Gifts), and/or Forms 3520-A
(Annual Information Return of Foreign Trust with
a U.S. Owner), depending on the classification of
the entities.

m  They must file a Form 8833 (7reaty-Based Return
Position Disclosure) if they are claiming that the
application of a treaty between the United States
and another country overrules or modifies normal
treatment.

B. Potential Penalties

This article could go on for pages about penalties, critical
definitions, mitigation standards, and the like, but that
would be overkill. The discussion below is limited to the
penalties raised in the two relevant cases.

1. Penalties Linked to Tax Liabilities

Taxpayers who omit income from foreign activities
and assets often face significant penalties directly tied
to their tax liabilities with the IRS. Examples include
negligence penalties equal to 20 percent of the tax debr,
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penalties rising to 40 percent in situations involving
undisclosed foreign financial assets, and penalties
reaching 75 percent where the IRS can prove civil
fraud.! The IRS also imposes interest charges, com-
pounding mercilessly, on both the tax liabilities and
penalties.?

2. Penalties Linked to Foreign Accounts

Taxpayers can suffer large sanctions for unfiled FBARs.
Under current law, the IRS may assert a penalty on any
person who fails to file a required FBAR, period.’ In
the case of non-willful violations, the maximum pen-
alty is $10,000 per incident.* Higher penalties come
into play where willfulness exists. Specifically, when a
taxpayer willfully files a late, inaccurate, or incomplete
FBAR, the IRS may assert a penalty of $100,000 or 50
percent of the balance in the relevant accounts at the
time of the violation, whichever amount is larger.” Given
the multi-million dollar balances in many unreported
accounts, given that the IRS can assert penalties on an
account-by-account and year-by-year basis, and given
that the assessment period for FBAR violations is six
years instead of the normal three, FBAR penalties can
be massive.

3. Penalties Linked to Foreign Trusts

The two relevant cases center on sanctions related to for-
eign trusts, so more context is warranted here.

a. Duties of Responsible Parties, Owners, and
Beneficiaries. Three main information-reporting
duties exist with respect to foreign trusts. First, a
“responsible party” generally must file a Form 3520
within 90 days of certain “reportable events.”” For
these purposes, the term “reportable event” includes
the creation of any foreign trust by a U.S. person, the
transfer of any money or other property to a foreign
trust by a U.S. person, and the death of a U.S. person,
if such person was the “owner” of any portion of the
foreign trust under the grantor trust rules or any por-
tion of the foreign trust was included in the person’s
gross estate.”

Second, if a U.S. person is the “owner” of any portion
of a foreign trust under the grantor trust rules at any time
during a year, then he “shall submit” such information as
the IRS prescribes. Additionally, he “shall be responsible to
ensure” that the trust files a Form 3520-A and furnishes the
required information to each U.S. person who is treated as
an owner of any portion of the trust and/or who receives
any distribution from the trust.”
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Third, a U.S. person ordinarily must file a Form 3520 if
such person receives during the year any distribution from
a foreign trust.’” The IRS has issued guidance featuring a
broad definition of “distribution.”"!

b. Penalties. The penalty for not filing a timely, com-
plete and accurate Form 3520 is $10,000 or 35 percent
of the so-called “gross reportable amount,” whichever
is larger.'? If the violation involves Form 3520-A (per-
taining to owners of foreign trusts) instead of Form
3520 (pertaining to responsible parties and benefi-
ciaries), then the penalty is reduced from 35 percent
to five percent.’® Taxpayers might also be hit with a
so-called “continuation penalty,” if they fail to submit
the necessary Forms 3520 and/or Forms 3520-A after
the IRS notifies them of the infraction. Specifically, if
taxpayers refuse to become compliant within 90 days
of notice, then the IRS will assess an additional pen-
alty of $10,000 per month." The IRS will not assert
Form 3520 or Form 3520-A penalties where there is
“reasonable cause” for the violation and it was not due
to “willful neglect.”"

Unlike a long list of penalties that are afhliated with tax
returns (such as negligence, late filing, late payment, civil
fraud, etc.), Form 3520 and Form 3520-A penalties are
“assessable” penalties, which means that the IRS imme-
diately imposes them and starts collection actions. The
normal deficiency procedures do not govern.'®

Ill. Foreign Trust Compliance
Campaign

The IRS has been aggressively targeting various types of
international tax compliance in recent years. Case in point,
in May 2018, the IRS introduced a “compliance cam-
paign” centered on foreign trusts, Forms 3520, and Forms
3520-A. According to the IRS, the campaign involves “a
multifaceted approach to improving compliance with
respect to the timely and accurate filing of information
returns reporting ownership of and transactions with
foreign trusts.”"” The cases examined below confirm that
the IRS’s dislike of foreign trust non-compliance predates
the current campaign.

IV. One Penalty Stacking Case

One noteworthy case is Wilson."® It addresses penalty
stacking in situations where one U.S. person plays two
roles with respect to a foreign trust.
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A. Initial Decision by the District Court

The holding by the District Court in Wilson centered on
a novel issue, yet it received little attention from the tax
community at the time.

1. Relevant Facts

The taxpayer, in anticipation of a divorce action by
his spouse, formed the Perfect Partner Trust (“PPT”)
in 2003. The taxpayer was both the grantor and sole
beneficiary, which is the key to this case. PPT held
accounts in Switzerland and Liechtenstein. The inevi-
table divorce proceeding began in 2004 and concluded
around 2007. With no further need for holding assets
abroad, the taxpayer terminated PPT in 2007 and had
all funds wire transferred back to domestic accounts.
The funds had grown to around $9.20 million by
then.

The IRS began an audit of the taxpayer and eventu-
ally assessed a penalty of approximately $3.2 million
on the following building blocks. The taxpayer was the
“beneficiary” of PPT and he received a distribution in
2007 (i.e., the wire transfer when he terminated PPT).
As a beneficiary, he was required to file a timely, accurate,
complete 2007 Form 3520 reporting the distribution
under Code Sec. 6048(c). Because he failed to do so,
the proper penalty was 35 percent of the total distribu-
tion. In situations where the taxpayer is both an owner
and a beneficiary of a foreign trust, and the taxpayer
fails to file Form 3520 and Form 3520-A, the IRS can
assess one penalty for 35 percent of the gross reportable
amount under Code Sec. 6048(c) and/or one for five
percent under Code Sec. 6048(b). The IRS chose the
higher penalty, logically.

The taxpayer disagreed with the penalty, but he paid
it anyway. He then filed a timely Form 843 (Claim for
Refund). The IRS may allow a Claim for Refund in
cases where a taxpayer has overpaid.' The first step to
recouping the cash is for the taxpayer to file a Claim
for Refund.? If the IRS formally denies it by issuing
a Notice of Disallowance, then the taxpayer can seek
immediate help from the courts by initiating a Suit for
Refund.” The taxpayer can also file a Suit for Refund if
the IRS simply fails to respond to the Claim for Refund
within six months.?* The latter is what occurred in
Wilson. The taxpayer filed a timely Claim for Refund,
and the IRS simply ignored him. Therefore, the taxpayer
exercised his right to file a Suit for Refund with the
District Court.

Notably, the taxpayer, who was nearly 90 years old back
when he formed PPT many years ago, died in 2019 amid
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the procedural squabbling. The estate assumed the battle
from that point forward.

2. Main Arguments by the Taxpayer

The Complaint filed by the taxpayer’s estate, as well as
various other pleadings lodged with the District Court,
reveal three main arguments as to why the taxpayer was
entitled to a full refund.

First, the taxpayer was both the owner and sole ben-
eficiary of PPT, such that the IRS only had the right
to assess a penalty equal to five percent under Code
Sec. 6048(b) (as the owner of PPT), not a penalty of
35 percent under Code Sec. 6048(c) (as the benefi-
ciary of PPT). In support of this argument, the estate
emphasized that (i) the legislative history indicates that
Congress did not intend for the 35 percent penalty to
apply to taxpayers with a dual owner/beneficiary role,
(ii) the relevant tax provisions are ambiguous, and the
rules of statutory construction state that murkiness
must be interpreted in favor of the taxpayer, (iii) there
is no caselaw directly on point, and (iv) IRS guidance,
supplied in the form of Instructions to Form 3520 and
Form 3520-A, supposedly indicates that the 35 percent
penalty is inapplicable.

Second, the estate argued that any penalty would be
based on the “gross reportable amount,” which, in the case
of the failure of an owner to file a Form 3520-A, means
the gross value of the relevant portion of “the trust’s assets
at the close of the year.” The taxpayer completely emptied
the foreign accounts held by PPT during 2007 by wiring
all funds back to domestic accounts, such that the value of
the assets held by PPT as of the key date (i.e., December
31, 2007) was $0. Consequently, the penalty, even if one
were to apply, would be $0.

Third, regardless of which penalty is applicable, the
taxpayer should be exempt because there was “reasonable
cause” for the violation in 2007 and he did not act with
willful neglect. The Complaint and other filings with the
District Court were meager on this point, simply stating
that the taxpayer was an elderly, retired businessman when
he formed PPT, he was unaware of the information-
reporting requirements in 2007, he was never advised
about such requirements, and the Internal Revenue
Manual indicates that ignorance of the law equates to
reasonable cause in certain circumstances.

3. Analysis by the District Court

The District Court ruled in favor of the taxpayer on the
following grounds. First, applying longstanding doctrines
of statutory construction, the District Court determined
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that Code Sec. 6677 is clear on its face in that the IRS
cannot penalize the owner of a foreign trust as a benefi-
ciary. This is because it provides “a clear instruction” to
“substitute” or “replace” the five percent penalty for the
35 percent penalty, not to select between the two, not to
impose both, and not to ignore one.

Second, even if the preceding conclusions were not
“inescapably evident” from the text of Code Sec. 6677,
the District Court held that ambiguous tax statutes must
be interpreted strongly against the IRS and in favor of
taxpayers.”

Third, the District Court reasoned that, if it were to
accept the position advanced by the IRS, this would result
in “an irreconcilable textual conflict.” Code Sec. 6677
indicates that once the IRS has determined the “gross
reportable amount,” it must ensure that the penalties
do not surpass it. The District Court acknowledged that
this limit is primarily concerned with large “continuation
penalties” for ongoing non-compliance after the IRS
issues a penalty notice, but explained that the underly-
ing directive appears to place a ceiling on a// penalties.
Consequently, concluded the District Court, “it follows
that a taxpayer should not be liable for any two penal-
ties if their combined assessment would add up to more
than the gross reportable amount for any one violation.”
Because the “gross reportable amount” for a violation of
Code Sec. 6048(b) is the value of the foreign trust’s assets
at the close of the relevant year, and because the value
of PPT was $0 as of December 31, 2007, the penalty of
$3,221,183 assessed by the IRS would exceed $0, and
thus violate Code Sec. 6677.

Fourth, guidance from the IRS supports the notion
that an owner of a foreign trust who receives a distribu-
tion should be treated as an owner, not a beneficiary. The
District Court pointed to the IRS’s Instructions to the
2007 Form 3520, which expressly state that if the taxpayer
is an owner of a foreign trust, received a distribution
from such trust, and properly reported all information
required on Part II of Form 3520, and if the trust itself
filed a separate Form 3520-A, then the taxpayer would
not need to disclose the distribution he received on
Part III of Form 3520. This makes sense as a method of
avoiding unnecessary duplication, but the District Court
saw it through a different lens. Specifically, the District
Court explained that Part II of Form 3520 is only to be
completed by the “owner” and Form 3520-A, likewise, is
filed by the “owner.” Extrapolating from this, the District
Court concluded that Form 3520 disregards the benefi-
ciary status of the owner in favor of his owner status, at
least for purposes of tracking distributions to the owner.
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Finally, the District Court described its overall hold-
ing as follows: “The IRS can therefore assess only the 5%
penalty under [Section 6677]—not both or either the
5% and/or 35% penalty—for [the taxpayer’s] untimely
filing of his 2007 Form 3520.” It added that the pen-
alty, derived from the “gross reportable amount,” is five
percent of the value of “the trust’s assets at the close of
the year.” Because the value of PPT was $0 at the end

of 2007, the penalty under the lower five percent rule
would be $0.

B. Recent Decision by Court of Appeals

The Department of Justice (“DQO]J”) asked the Second
Circuit Court of Appeals to review the earlier determi-
nation by the District Court.* Suffice it to say that the
Court of Appeals and District Court did not see eye to
eye.

The Court of Appeals began by explaining that Code
Sec. 6048(c) demonstrates that when a “U.S. person”
fails to report to the IRS a distribution from a foreign
trust, he triggers a penalty equal to 35 percent of the
“gross reportable amount” under Code Sec. 6677. The
Court of Appeals then noted that the term “U.S. person”
generally includes “everyone [and] makes no exception
for a beneficiary who is also the owner of a foreign trust.”
The taxpayer in Wilson was a U.S. person who did not
file a Form 3520 to disclose the distribution of about
$9.20 million in 2007. Therefore, concluded the Court
of Appeals, the IRS was correct in imposing the 35 per-
cent penalty.”

The Court of Appeals underscored then that
“[n]othing in other parts of [Sections] 6084 and 6677
diminishes or eliminates the applicability of the 35%
penalty to [the taxpayer] as a beneficiary of the trust.”*
It also pointed out that the District Court was, well, flat
wrong in its reasoning because the relevant provisions do
not call for displacing of one of the filing requirements
or merging the two filing requirements in situations
where a taxpayer is both the owner and beneficiary of
a foreign trust.

The Court of Appeals further questioned the District
Court’s conclusion that the penalty of $3.2 million
assessed by the IRS somehow exceeded the “gross
reportable amount.” It explained that the phrase
“gross reportable amount” has two different mean-
ings in Code Sec. 6677, it applies on a violation-by-
violation basis, and 35 percent of about $3.2 million
does not surpass $9.2 million, which was the “gross
reportable amount” of the distribution received
in 2007.%
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Next, the Court of Appeals rejected the position, previ-
ously accepted by the District Court, that only one penalty
can apply to a taxpayer because Code Sec. 6677 (a) states
that if a person obligated to file “any notice or return”
under Code Sec. 6048 fails to do so, he “shall pay « pen-
alty” equal to 35 percent. The District Court seized on the
word “a” to justify a singular penalty, whereas the Court of
Appeals looked to the word “any” to prove the possibility
of multiple penalties in cases involving multiple returns,
like Form 3520 and Form 3520-A.*

The Court of Appeals summarized its ruling as follows:

The plain language of [Sections] 6048 and 6677
requires that when an individual fails to timely report
the distributions she received from a foreign trust,
then a 35% penalty applies; her concurrent status as
owner of the trust does not alter this rule. Because
the statute’s meaning is clear based from its text, we
need not consider any extrinsic sources.”

The Court of Appeals went on to discredit the earlier
reasoning by the District Court grounded in the IRS’s
Instructions to Form 3520, which describe a limited
waiver on the amount of information that a taxpayer
must supply in rare situations where the taxpayer is the
owner of the foreign trust, he received a distribution, he
filed a proper Form 3520 for himself, and the trust filed
a Form 3520-A containing detailed information about
the distribution.*

Lastly, because the Court of Appeals had already con-
cluded that the two relevant tax provisions, Code Secs.
6048 and 6677, were not ambiguous, it rebuffed the tax-
payer’s position that any doubt about tax penalties must
be construed against the IRS.?!

V. Another Penalty Stacking Case

Wilson involved the IRS penalizing one taxpayer, two
times, for playing two different roles, with respect to one
foreign trust. The next case, Garrily, is a variation on
the “stacking” theme.? It focuses on the IRS’s ability to
impose multiple penalties in connection with the same
foreign events.

A. Relevant Facts

The taxpayer (“Paul”) established a so-called Stiftung
in Liechtenstein (“Foreign Trust”) in 1989. Paul was
named the primary beneficiary of the Foreign Trust
from inception, and, during his lifetime, he retained
the right to amend or revoke the governing documents.
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Paul entered into an agreement with the foreign trustee
(“Foreign Trustee”), which mandated that all members
of the Board of Directors of the Foreign Trust act in
accordance with Paul’s instructions. In 1989, Paul also
opened an account in Liechtenstein in the name of the
Foreign Trust (“LGT Account”). The Foreign Trustee
then formed a company in the British Virgin Islands
(“Foreign Corporation”) and opened an underlying
account there (“Standard Chartered Account”). All
documents related to this structure were either signed
or initialed by Paul.

Paul instructed the Foreign Trustee to arrange for “suit-
able documentation” between his domestic company
and the Foreign Corporation, showing that the former
was supposedly paying the latter for providing certain
services. The DOJ claims that the Foreign Corporation
never performed any services, and the sole purpose of the
arrangement was to disguise transfers of pre-tax funds from
the domestic company, through the Foreign Corporation,
to Paul and his LGT Account.

Paul died in 2008, at the age of 84. The IRS started
an audit three months later. In late 2009, representa-
tives of Paul’s estate filed various tax returns, inter-
national information returns, and FBARs for 2003
through 2008, attempting to participate in the Offshore
Voluntary Disclosure Program (“OVDP”). The IRS
rejected the OVDP application because the audit had
already started.

B. Protracted Battle on Four Fronts

Garrity is fascinating for a number of reasons, one of which
is that the fight with the U.S. government took place on
four fronts simultaneously. They are described below.

1. Income Tax Case

The IRS issued a Notice of Deficiency for unpaid taxes,
accuracy-related penalties, and interest related to the
2005 Form 1040. Representatives of Paul’s estate filed
a timely Petition, the case sat with the Tax Court while
other battles raged on, and the parties ultimately settled
matters, presumably on terms favorable to the IRS, after
seven years.*

2. FBAR Penalty Case

Along with demanding additional taxes, the IRS assessed
a willful FBAR penalty for 2005 related to the LGT
Account. The balance in the account on the date of
the FBAR violation (i.e., June 30, 2006) was at least
$1,873,382; therefore, the IRS asserted a penalty equal
to 50 percent of that amount, or $936,691.
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The DOJ made the following allegations with respect
to the FBAR violation: (i) Paul did not report the
existence of the LGT Account on Schedule B to the
2005 Form 1040 in response to the foreign account
question; (ii) Paul executed his 2005 Form 1040 under
penalties of perjury, thereby indicating that he had
reviewed Schedule B; (iii) Paul did not report any
income generated by the Foreign Trust or the LGT
Account on his 2005 Form 1040; (iv) Paul did not
notify his accountant about the LGT Account; and (v)
Paul failed to file an FBAR. The jury sided with the
DOQOJ on all points, agreeing that Paul’s FBAR violation
in 2005 was “willful.”

To streamline the dispute and not waste resources, the
DOQYJ and representatives of Paul’s estate had entered into
a pre-trial Stipulation in the FBAR penalty case, which
indicated that, if the jury were to determine that the FBAR
violation was “willful,” then the parties would be given
the opportunity to file post-trial briefs about the proper
FBAR penalty amount.

The representatives of Paul’s estate advanced the fol-
lowing argument in challenging the size of the FBAR
penalty. The Eighth Amendment to the U.S. Constitution
states that “[e]xcessive bail shall not be required, 7or exces-
sive fines imposed, nor cruel and unusual punishments
inflicted.” Under the relevant two-prong standard devel-
oped by the Supreme Court, the Eighth Amendment will
invalidate a penalty if it is at least partly punitive and it
is “grossly disproportional” to the level of the violation.
Among other things, the representatives pointed out that
the IRS “simply stacked” multiple penalties for FBAR,
Form 3520, and Form 3520-A violations to trigger a
“massive combined penalty” of more than $2.5 million,
which far exceeds the total amount in the unreported
LGT Account.*

The DOJ urged the District Court to reject the “stack-
ing” argument for the following several reasons. First, the
DOJ denied that these items are related in any manner,
considering that they are imposed under entirely separate
parts of the U.S. Code (i.e., Title 31 for FBAR penalties
and Title 26 for Form 3520 and Form 3520-A penalties)
and that they relate to different behaviors (i.e., failing to
report information about foreign accounts versus foreign
trusts). Second, the DOJ explained that taxpayers are free
to organize their affairs in the manner they choose, but
they are stuck with the tax consequences of their choices.
In Garrity, Paul elected to hold the LGT Account through
the Foreign Trust and report neither to the IRS; there-
fore, his estate must live with the ramifications.” Third,
the FBAR penalty and Form 3520 and Form 3520-A
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penalties are not considered “fines” for purposes of the
Eighth Amendment because they serve a remedial, not
punitive, purpose.*

The District Court sided with the DOJ. It said that, even
assuming that the penalties at issue constitute “fines” for
purposes of the Eighth Amendment, the FBAR violation
is “legally and factually distinct” from the Form 3520
and Form 3520-A violations. The District Court then
explained that the FBAR case only involved 2005, whereas
the Foreign Trust case encompassed 1996 through 2008.
It further noted that it was Paul’s failure to file the proper
information returns, not the mere existence of the underly-
ing LGT Account, which triggered the penalties. Finally,
the District Court emphasized that the elements of each
violation are different. It ended its analysis on this point
concisely: “In short, the penalties in the Foreign Trust
case relate to different conduct in different years than in
the [FBAR] case.” The District Court, therefore, refused
to take into account the size of any Form 3520 or Form
3520-A penalties in analyzing whether the FBAR penalty
violated the Eighth Amendment.”’

The District Court ultimately upheld the entire FBAR
penalty assessed by the IRS, and then some. The total
amount consisted of an FBAR penalty of $936,691
(representing 50 percent of the balance in the unreported
LGT Account on the date of the violation), plus a late-
payment penalty of about $338,000, plus interest of over
$56,000.%

C. Form 3520 and Form 3520-A Penalty

Case

As explained above, Paul established the Foreign Trust
in 1989. He was named the primary beneficiary from
inception, and, while he was alive, he retained the
right to amend or revoke the governing documents.
Paul entered into an agreement with the Foreign
Trustee, pursuant to which the members of the Board
of Directors were required to follow instructions from
Paul or somebody acting on his behalf. Based on these
facts, the U.S. government took the position that Paul
“exercised complete control” over the Foreign Trust and
should have filed Forms 3520 and Forms 3520-A for
many years.

The IRS assessed penalties for unfiled Forms 3520
for 1996, 1997, 1998, and 2004, as well as for unfiled
Forms 3520-A for 1997 through 2008. When the rep-
resentatives of Paul’s estate refused to pay, the DOJ filed
a collection lawsuit in District Court, seeking a total
of $1,504,388.%

The representatives challenged the DOJ on two
grounds. First, with respect to Forms 3520, they argued
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that the DOJ failed to allege any facts in its Complaint
establishing precisely which “reportable transactions”
occurred during the relevant years.” Second, the rep-
resentatives claimed that “stacking penalties” against
Paul was unconstitutional in that it violated the Eighth
Amendment prohibiting excessive fines. The representa-
tives cited the proposed FBAR penalties of approximately
$1.1 million (addressed in the District Court action),
accuracy-related penalties of about $13,000 (addressed
in Tax Court), and the proposed Forms 3520 and Forms
3520-A penalties surpassing $1.5 million. The represen-
tatives urged the District Court to hold that the U.S.
government “‘unconstitutionally stacked” penalties against
Paul in connection with the same activities, entities, and
funds.”!

The representatives of Paul’s estate ultimately settled
the Foreign Trust matters with the DOJ, without a trial,
paying a total of $850,000 to resolve all Form 3520 and
Form 3520-A penalties.*

D. Probate Court

The DOJ also filed a claim in the Probate Court against
Paul’s estate, presumably requesting an amount equal to all
the liabilities described in the preceding suits in Tax Court
and District Court.”® The representatives of Paul’s estate
had previously mentioned that, in addition to penalties,
the estate had already paid approximately $1 million in
U.S. estate tax on the value of the Foreign Trust.*

VI. IRS Guidance Predating Wilson
and Garrity

The IRS adopted a decade ago positions similar to
those advanced in Wilson and Garrity. Thus, if tax-
payers and their advisors were paying attention, they
could have predicted the IRS’s arguments and prepared
for them.

In Chief Counsel Advice 201150029 (“CCA”),
which dealt with the issue of whether multiple penal-
ties assessed under Code Sec. 6677 could be considered
a “divisible tax,” the IRS advanced the idea that Code
Sec. 6048 mandates “three distinct and separate report-
ing obligations.” These pertain to U.S. persons who
create or transfer property to foreign trusts under Code
Sec. 6048(a), owners of foreign trusts under Code Sec.
6048(b), and U.S. beneficiaries who receive distributions
under Code Sec. 6048(c). The CCA then explained that
“Section 6677 imposes a penalty for each failure to meet
the requirements of Section 6048, [such that] where
there are multiple, unreported transactions during the
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taxable year, the U.S. person will owe a penalty for each
unreported transaction.” The CCA also stated that “[a]
penalty assessment under section 6677, therefore, can
reflect an aggregate of penalties imposed for multiple

failures to meet any of the reporting obligations imposed
by Section 6048.”

VII. Conclusion

This article demonstrates that the IRS is determined to
identify and punish foreign trust violations. One of its
most powerful weapons is the ability to “stack” interna-
tional penalties in various ways. Wilson features “stacking”
in the sense that the IRS can penalize one taxpayer, two

times, with respect to one foreign trust, based on two
separate roles (i.e., owner and beneficiary) played by the
taxpayer. Garrity is a variation on the “stacking” theme. It
focuses on the IRS’s ability to impose multiple penalties,
against the same taxpayer, derived from the same foreign
events. Garrity shows that even a basic international struc-
ture, involving just one foreign trust and one underlying
account, can subject a taxpayer to penalties for unreported
income and unfiled Forms 3520, Forms 3520-A, Forms
8938, FBARs and more. Given the complexity of inter-
national tax rules and procedures, and given the enormity
of international penalties thanks to “stacking,” taxpayers
involved in global disputes with the IRS would be wise to
hire tax professionals specialized in this area.
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