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About 10 years ago, former Secretary of 
Defense Donald Rumsfeld used ‘unknown 
unknowns’ as a figure-of-speech that I 
have always liked.  He said, in part:   “.  .   
.   We also know there are known 
unknowns; that is to say we know there are 
some things we do not know. But there are 
also unknown unknowns - the ones we don't 
know we don't know."  
 
Unknown unknowns create burdens we all 
face.  Specifically in the context of estate 
planning, the vast degree to which most 
people do not have their planning in order 
is most likely because they do not have a 
measurable reference point.   
 
That is, a reference point about what an 
absence of planning will cost their family in 
terms of legal fees, IRS issues, unnecessary 
taxes, valuable time, emotional angst, 
conflict, and so forth.  
 
Fueling this lack of a reference point is the 
inflation-adjusted $5.0 million federal 
estate exemption. This allows a married 
couple to have combined assets of up to 
$10 million before worrying about the 
threat of estate tax; but, in my view this lulls 
couples into a false sense of passive 
comfort.    
 
This comfort fails to take into account 
exposure to income tax, legal fees, and 

asset protection issues that likely result 
from inadequate planning for married 
couples, especially the bulk of couples with 
$10 million or less in combined assets, as 
follows: 
 

• For example, assume you become 
incapacitated or die and no one 
has a sufficient, comprehensive 
idea where everything stands in 
your absence.  Also no one readily 
knows whether you have 
documents in place or, if available, 
where they are located, etc. 

 
• In this example your family likely 

will pay advisors (e.g., lawyers) to 
help locate any existing documents, 
assess whether the documents are 
sufficient, whether the documents 
adequately waive probate court 
accountings, inventory, bond,  
whether probate also is required in 
another state, etc.   This initial work 
will result in a first layer of 
otherwise avoidable fees. 

 
• Next, your family will pay advisors 

to review and figure out a snapshot 
or panoramic view of where things 
stand (or fail to stand) in your 
absence.  This is a second layer of 
extra fees.  
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• Your family will pay advisors to 
determine what shortcomings, 
issues, strategies, and possible 
solutions apply to your situation.  
This is a third layer of fees. 

  
• Your family will pay advisors to 

implement the plan of action to 
remedy these various shortcomings 
and problems. This is a fourth layer 
of fees. 

 
• There also are income tax costs that 

could have been avoided, but most 
likely cannot now be remedied in 
view of this planning not being 
already in place. This is an extra 
layer of cost to your family. 

 
• This income tax exposure deals with 

otherwise avoiding the high cost of 
the compressed trust marginal 
income tax rates for ordinary 
income, the additional 5% rate 
increase for capital gains, the 3.8% 
Medicare investment tax, and an 
inability to leverage the income tax 
stepped-up FMV basis for the assets 
at your death and, if necessary, at 
your spouse’s subsequent death. 

 
• As to the potentially universal 

uninsured risk of divorce for your 
children, and due to your failure to 
put into place iron-clad trust 
protections for your children, the 

property your children ultimately 
receive from you (without this asset 
protection) faces exposure of loss to 
the other divorcing spouse (in-law) 
and expensive legal fees to try and 
prevent this loss, if any other 
defenses are available. This is 
another potentially unnecessary 
layer of legal fees and property 
loss. 

 
The above are merely general illustrations 
that can apply to a possible wide range of 
families. These generalities hopefully will 
cause you to stop for a moment and 
ponder whether you might consider 
potential unknown unknowns, or 
alternatively the price your family may 
likely pay if you don’t.  
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