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With my having only daughters, I find 
myself at times passing along and instilling 
in them my own sense of guy stuff.  
 
One of my girls asked recently why 
Porsches are expensive cars. I told her it is 
not simply because of the sheet metal and 
basic mechanical components.  
 
But, rather the added expense reflects the 
thousands of labor-hours for the 
engineering, adjustments, and tweaks the 
engineers put into the design of a Porsche. 
It is the labored art of engineering and 
design. 
 
I believe the following is not a way-off 
analogy. Excellent estate planning ideally 
involves engineering and tweaking 
reflecting years of experience. The key 
distinction certainly is not merely for the 
paper and ink.  
 
This newsletter points out important 
engineering distinctions for the following 
three core estate planning options. 
 
But, in choosing any option, a primary goal 
is to have planning features in place to 
deal with incapacity so as to avoid 
exhaustive reliance on a financial power of 
attorney or court-managed guardianship.     
 
A second important goal is to include 
sufficient bells & whistles to deal with future 
changes in circumstances without otherwise 
paying lawyers down the road to correct or 
fill in the gaps for non-existent or inflexible 
documents. 

Option OneOption OneOption OneOption One    ––––    Last Last Last Last WillWillWillWill    & Testament& Testament& Testament& Testament    
 

Option One includes a basic Last Will & 
Testament, financial power of attorney, 
and health care directive. This option does 
not include the living trust advantage for 
dealing with incapacity as I discuss below 
in Option Two. 
 
Option One essentially will force the family 
to try and cope with incapacity either with 
the financial power of attorney or in some 
cases a court-managed guardianship.  
Neither one is a good option.  

    

OOOOption Twoption Twoption Twoption Two    ––––    Revocable Living TrustRevocable Living TrustRevocable Living TrustRevocable Living Trust    
 

This includes a revocable living trust (often 
called a Declaration of Trust), a pour-over 
Last Will and Testament, financial power of 
attorney, and health care directive.   
 
The primary feature here is the stand-by 
availability of the living trust in the event of 
incapacity. The potential cost-effectiveness 
of this plan is to avoid legal fees and other 
costly hurdles that surface without this 
planning in place prior to the incapacity.  
 
For example, as to my living trust, when 
(and if) I become incapacitated my wife at 
that time can step in as my successor 
trustee. Under the terms of my living trust 
she can manage my affairs and property 
as trustee, not merely as my agent under a 
financial power of attorney. [I am the initial 
trustee.] 
 
Here is a key point.  A trustee is technically 
the owner of the trust property for the 
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benefit of the trust beneficiaries. The trustee 
is not an agent and does not repeatedly 
have to justify why he or she is sitting at the 
table as agent instead of the principal. 
 
This agent element is where many third 
parties balk at relying on a financial power 
of attorney.  A financial power of attorney 
is essential, and excellent in theory, but 
difficult in reality.  
  
This next point also is important. My power 
of attorney will include the express power 
to allow my agent (e.g., my wife) to transfer 
my assets into my living trust if I become 
incapacitated.  The named trustee (who 
can be the same person as my agent) then 
has my property under his or her 
management and care on my behalf.  
 

Option TOption TOption TOption Threehreehreehree    ––––    InterInterInterInter----Vivos QTIPVivos QTIPVivos QTIPVivos QTIP    
 

This inter-vivos QTIP trust augments the two 
options above by providing the following 
key benefits:  
 

(1) Asset protection for claims 
against either spouse while both spouses 
are living. This, in my opinion, enables 
clients to sleep much better with knowledge 
their assets are not fully exposed.1 By 
contrast, Option One and Option Two 
above do not provide this asset protection 
while both spouses are living; and  

 
(2)  Use of the estate exemption 

and a stepped-up basis for the QTIP trust 
assets when the first spouse dies, 
regardless of which spouse dies first.  

 

                                                 
1
 This ability to sleep better depends in large 
part on whether the spouses’ occupations or 
activities place them generally at a higher risk 
for claims and lawsuits (e.g., doctors, Board 
Members, CPAs, financial advisors, attorneys). 

The following is for you technical readers. 
As to Item (2) above, whether and when 
the QTIP trust gets the stepped-basis for the 
assets upon the first-to-die of either spouse 
depends on additional design tweaks for 
the particular client’s situation. I do not 
cover these details in this newsletter. 
 
Two points about the stepped-up basis. 
One, the ability to get a stepped-up basis 
for the QTIP trust assets when the funding 
spouse dies may require that the trust have 
been a completed QTIP marital gift for at 
least one year prior to the other non-
funding spouse’s death.2 Two, talk with 
your CPA. My impression is that many 
clients (and practitioners) underestimate the 
potential income tax benefit of obtaining a 
stepped-up basis.       
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2
 Internal Revenue Code §1014(e); compare 

also Footnote 9 in Estate of Kite v. 
Commissioner, T.C. Memo. 2013-43 (February 
7, 2013)(the IRS did not object to the stepped-
up basis for QTIP trust assets funded eight days 
prior to the death of the non-funding spouse). 



Why a Porsche? 
5-15-13 from James M. Kane, Attorney 

Page 3 of 3 

_           _____           
 

 

________________________________________________________________________________ 
 

Chamberlain, Hrdlicka, White, Williams & Aughtry, a full-service commercial law 

firm with offices in Atlanta, Houston, Philadelphia, Denver and San Antonio, has 

approximately 150 attorneys representing both public and private companies, as well as 

individuals and family-owned businesses. 

 
In compliance with requirements imposed by the IRS, and for purposes of this newsletter, any U.S. 
federal tax advice contained in this newsletter is not intended or written to be used, and cannot be used, 
for the purpose of (i) avoiding penalties under the Internal Revenue Code, or (ii) promoting, marketing, 
or recommending to another party any transaction or matter that is contained in or accompanying this 
document. 
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