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Using “The Art of War” in Deposition Prep

by . DANEL KNGHT

More than 2,000 years ago, Sun Tzu wrote in “The Art
of War” that an assessment of the conditions surrounding
an impending battle s key to developing 2 victorious strat-
egy for military operations. Sun Tzu writes of five things to
‘assess with respect to conditions: the way (getting everyone
on the same page), the weather, the terrain, leadership and
discipline.
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The strategic assessments made while preparing for
battle are no different than those required to prepare for a
deposition. There usually is no bloodshed in a deposition
(though perhaps a search may reveal some instances on
YouTube), but counsel must prepare strategically before
meeting with the witness he is presenting. Understanding
the clients position n the suitis key, as well as knowing what
role the itness plays for the client and the other parties.
Some young trial lawyers are not fortunate enough to be
able to watch seasoned trial lawyers prepare witnesses to
testify before having to do so on their own. With Sun Tzu
in mind, here are a few rules to help lawyers prepare them-
selves and their witnesses for the deposition.
 Rule No. I: Find the way. Counsel should schedule a
time, at least a day before the deposition, to meet with the
witness and allot enough time for a thorough discussi
that meeting, the lawyer should
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« Rule No.
introductions,

concerns, worries or fears about the deposition and whether

there are any issues about which only he or she knows. The
time to find out that someone back-dated a document is now,
not when opposing counsel asks the question.

‘Two musthaves for any potentially contentious deposi-
tion are case law to support any objections and the court's
telephone number.

Rule No. 3: Evercise leadership. Witnesses will give
their best testimony if they are as comfortable as possible.
Understanding the process and what wil happen go 2 long
way toward this goal. Most witnesses have ltle to no deposi-
tion experience. That's why a lawyer should tell the witness
where the deposition will be, who will be in the room and
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what roles everyone will play. Witnesses like to know when

they can take a break, when they can talk to counsel (i they
are the client or an employee of the client) and who

llask

Step No. 4 Be disciplis
witness on three key rules: Always tell the truth, i
answer the question asked and ask the questioning lawyer
to rephrase any unclear questions. In other words, the wit-
ness should make the other lawyers do their jobs and ask
the right questions.

s also prudent to alert witnesses to the need to listen
for compound questions, so they understand that answer-
ing “yes” means answering affirmatively o everything in
the question.

Also, counsel should explain that, when a lawyer sum-
‘marizes an adverse witness’ lestimony, he likely will do
S0 in 2 manner that favors that attorney’s position. That's
‘another reason witnesses should understand the importance.
of fully understanding the meaning of all questions before
answering them.

The bottom line is that the witness needs to be disci-
plined in listening to the questions to provide truthful and
accurate testimony.

Lawyers who prepare themselves and their witnesses
well usually can predict with surprising accuracy what tes-
timony will be given at the deposition and what questions
lawyers will ask. That,in turn, helps a witness give the best
possible performance and allows the lawyer to best develop
their case. It also can prevent an unwanted appearance on
YouTube. [==]
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